
Frédéric Jenny

F
rédéric Jenny introduced the 
discussion by presenting the 
panellists and outlining a few 

introductory remarks emphasising issues 
raised by the Covid-19 crisis for competi-
tion law enforcement.

Mr Jenny fi rst pointed out that competition 
law practitioners, especially authorities, 
have been mostly interested in adjustments 
between demand and supply, ensuring 
that adjustments are made at competition 
rather than monopolistic levels. Cases of 
misadjustment or lack of adjustment have 
been rare. Due to the health crisis, there 
have been sudden and unexpected increases 

in the demand for some goods or services 
(masks, gloves, disinfectant etc.), which 
are used to cope with Covid-19 and its 
consequences, combined with equally 
considerable decreases in the supply of 
these products, either due to the pandemic 
itself, or the measures implemented in 
response. Waiting for market forces to 
re-adjust demand and supply is not an 
option; not only the dis-adjustment is so 
tremendous that it would take too long, 
but it also has consequences in terms of 
lost lives and opportunities. Policymakers 
cannot rely on the normal functioning of 
markets and have to take measures to 
maintain supply levels and ensure adequate 
supply allocation.

This raises concerns for competition 
authorities, which are not used to engage 

with price controls and are usually a bit 
worried of the possibility that, when 
companies get together to produce and 
distribute goods, they coordinate and 
engage in anticompetitive behaviours.

Competition authorities have been reacting 
differently to the crisis. For example, the 
European Competition Network (ECN) 
adopted a ‘business-as-usual’ approach, 
suggesting in its statement that coordina-
tion among competitors to increase supply 
does not raise many competition issues 
and that, in any event, such agreements 
would contribute to economic progress 
and thus be exempted from prohibitions. 
Frédéric Jenny expressed its surprise, given 
that competition authorities have been fairly 
restrictive with respect to the conditions of 
application of the economic progress 
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defence and that national authorities, which 
have authored the statement, do not have 
the competence to apply Article 101(3).

Second, Mr Jenny focused on the Tempo-
rary Framework adopted by the Commis-
sion, which is based on the notion that 
the process of increasing supply may 
require that operators engage in exchanges 
of commercially sensitive information and 
coordinate through behaviours that fall 
with the antitrust prohibitions. However, 
in view of the emergency, the Commission 
advanced that it will consider exempting 
temporary agreements as one of its 
priorities. The Commission does not 
explicitly state the underlying rationale. 
Two rationales may be found: public interest 
considerations (public health) or economic 
reasons (the tremendous costs of prohi-
biting cooperative agreements and 
market adjustments).

Third, Mr Jenny dealt with the position of 
the Competition and Markets Authority, 
noting that the CMA is more equipped 
than other national competition authorities 
to act with respect to price gouging or 
excessive pricing. The CMA emphasised 
the public interest in access to supply. 
Furthermore, the CMA explained the 

treatment to be given to the 
effi ciency defence, adapting 
its approach to the appli-
cable criteria. Given the 

public interest considerations, the agree-
ment will be regarded as generating 
effi ciencies; similarly, a fair share of the 
effi ciencies will be regarded as benefi ting 
the consumers; as to the third criterion, 
the CMA explained that it will assess 
whether the restriction to competition was 
indispensable to obtain the effi ciencies 
while taking into consideration time 
constraints: fi rms had to act rapidly because 
of the outbreak. The success of the effi ciency 
defence, therefore, depends on 
temporal aspects.

Finally, Frédéric Jenny highlighted a fourth 
type of reaction, adopted in South Africa. 
Competition law is being considered an 
inadequate tool to cope with the crisis and 
solve the current problems. The current 
competition law framework has been 
amended to work with presumptions of 
excessive pricing: if a company increases 
its margin in comparison to its margin over 
the three months prior to 1 March 2020, 
it is presumed to have increased its prices 
unfairly. This presumption has also been 
adopted in consumer protection law. 
Besides, a number of companies have 
benefi ted from exemptions on the basis 
of the support given by the Health Ministry 
to some agreements aimed at increasing 
supply. Exemptions have also been granted 
for the duration of the crisis in specifi c 
sectors: the banking sector (to alleviate 

the diffi culties of businesses) and the retail 
property sector (to alleviate the diffi culties 
of retailers).

Luc Gyselen 

Luc Gyselen started his intervention with 
a high-level point, stressing the underlying 
message of the European Commission’s 
Temporary Framework: no relaxation of 
antitrust enforcement policy. This message 
is in line with previous messaging during 
the fi nancial crisis in 2008 when the 
Commission had pointed out that the 
relaxation of US antitrust laws during the 
Great Depression days had contributed 
to the persistence and depth of the crisis.

The Temporary Framework clearly distin-
guishes between two types of cooperation. 
On the one hand, procompetitive agree-
ments (that would increase output and 
presumably make that output available at 
reasonable prices) will be regarded as 
unproblematic, or at least not a priority for 
the European Commission, which would 
only provide guidance or even comfort in 
exceptional circumstances. On the other 
hand, other agreements that would limit 
output or presumably sell that output at 
excessive price will be viewed as unlawful; 
enforcement will be business as usual.

Focusing on the competition policy 
objectives behind the assessment of 
cooperation aimed at increasing output, 
Mr Gyselen made two remarks.

First, he noted that the Temporary 
Framework defi nes as a policy objective 
suffi cient availability of essential products, 
in particular in the hospitals’ intensive care 
facilities, to cope with the crisis. This struck 
him as reminiscent of the rationale behind 
Article 106(2) TFEU pursuant to which 
undertakings entrusted with the operation 
of services of general economic interest 
remain subject to the rules on competition, 
in so far as the application of these rules 
does not obstruct the performance of the 
particular tasks assigned to them. In plain 
language: competition rules do not apply 
if they prevent these undertakings from 
executing these tasks.
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Second, he queried whether the Tempo-
rary Framework would have some impact 
on the ongoing debate on the role of public 
interest under Articles 101 and 102. That 
was perhaps something for discussion 
during the Q&A session.

As for the Medicines for Europe case that 
had led DG COMP to issue a comfort 
letter, Mr Gyselen highlighted the similari-
ties with informal discussions  -- in the 
early 2000s -- between the Commission’s 
services and representatives of the pharma 
industry over exchanges of confi dential 
information to ensure access to medicines 
in relation to medicines against malaria, 
TBC and AIDS in sub-Saharan Africa.

Turning to cooperation aimed at restricting 
output, Mr Gyselen mentioned the French 
bovine meat case in which the parties 
(farmers and slaughterhouses) attempted 
to justify their conduct (price-setting and 
restrictions on imports from Germany and 
the Netherlands) by the fact that the French 
public authorities, contrary to the German 
and Dutch authorities, had taken drastic 
measures to combat the mad-cow disease 
and that the French Ministry of Agriculture 
had described participation in the cartel 
as an ‘act of good citizenship’. The European 
Commission dismissed that defence and 
fi ned the parties. It did grant them a large 
‘discount’ (60%) on account of 
special circumstances.

Finally, Mr Gyselen reviewed what he 
described as grey zone areas. He briefl y 
referred to crisis cartels (production capacity 
cuts) that may see the daylight going 
forward.  He spent more time arguing that, 
according to EU case law, dominant 
companies can allocate their limited existing 
output among established customers, 
provided that they do so fairly, following 
objective criteria. He ended on a fi zzy note 
mentioning an old champagne case where 
the Commission had ended up accepting 
a quota system on these grounds.

John Davies 

John Davies then focused on the statement 
by the European Commission that it would 
take action against “anti-competitive price 
increases”. Mr Davies expressed puzzlement 

in regard to that language, noting that a 
price increase does not itself harm compe-
tition, but presumably the Commission 
meant to refer to excessive pricing and 
exploitative abuses under Article 102.

Mr Davies briefl y noted the standard 
economic objections to action against high 
prices: that price increases typically signal 
shortage and may drive market forces to 
re-adjust demand and supply. He noted 
that, however, the public is concerned 
more with fairness and distribution than 
with the economic notions of total surplus; 
social considerations obviously require 
competition authorities visibly to be taking 
action, particularly in a time of crisis when 
trust is tremendously important. This raises 
the question as to whether Article 102 is, 
with respect to excessive pricing, Europe’s 
price gouging law.

Elaborating on price gouging laws, Mr 
Davies suggested that Article 102 may not 
give competition authorities the fl exibility 
they need to act. In particular, the company 
that increases its prices must be dominant, 
and case law requires that the excess be 
“persistent”.  In contrast, many of the 
actions launched under consumer protec-
tion laws or State-level anti-gouging laws 
in the US relate to small resellers on 
marketplace platforms (who might, for 
instance, have bought masks and raised 
the price for resale), who are unlikely to 
be dominant and the price rise is unlikely 
to meet the ‘persistent’ standard.  John 
Davies mentioned that, with respect to the 
health sector, the regulatory powers and 
the buyer power of States may be more 
effective against abusive prices. Changing 
the standard of proof required under 
Article 102 would presumably be a much 
larger undertaking and one that is unlikely 

to be effective.  It is likely that competition 
authorities will launch Article 102 (or national 
equivalent) excessive pricing cases as a 
result of this crisis, but Mr Davies warned 
that they might come to regret it, as recent 
experience shows that such cases are 
neither quick nor easy to prove.

Jérôme Philippe 

Finally, Jérôme Philippe reviewed the Joint 
Statement made by the national compe-
tition authorities through the ECN on 23 
March 2020. He fi rst noted that the scope 
of this statement is extremely limited with 
respect to cooperation; it merely addresses 
the “need for companies for cooperation 
in order to ensure the supply and fair 
distribution of scarce products to all 
consumers”. The impact of the statement 
is also limited as the ECN asserted that it 
“will not actively intervene against neces-
sary and temporary measures put in place 
in order to avoid a shortage of supply. 
However, it conveyed a strong message 
by stating that the ECN “will not hesitate 
to take action” to ensure that essential 
products to protect public health must 
remain available at competitive prices. 
The limited scope raises the question as 
to whether the measures covered by the 
Statement would be contrary to Article 101 
anyway regardless of the Statement. 
Mr Philippe expressed doubts; these 
measures would most likely not be anti-
competitive by effect – they principally aim 
at increasing production or ensuring a fair 
distribution of products. The Statement 
might marginally impact measures that 
may be anticompetitive by object (exchange 
of confi dential information; allocation of 
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production; allocation of contingents by 
territory or segments; destination clauses), 
through a relaxation of the usual condi-
tions applicable under Article 101(3), 
which provides the ordinary framework 
for crisis measures.

Jérôme Philippe also commented on the 
Steering Group Statement of 8 April 2020 
by the International Competition Network. 
The ICN stressed that competition 
authorities will remain vigilant, as goods 
and services must remain available at 
competitive prices, especially those that 
are essential to public health. Similar to 
the Joint Statement, it is limited in scope 
– it addresses the “need for competitors 
to cooperate temporarily in order to 
ensure the supply and distribution of 
scarce products and services that protect 
the health and safety of consumers” – and 
impact – it deals with the “collaboration 
between competitors to address the 
circumstances of the crisis to the extent 
that their laws permit”. It calls for trans-
parency, which is positive and should 
be noted.

Regarding the Communication of the 
European Commission dated 8 April 2020 
in relation to the Temporary Framework, 
Mr Philippe added to the remarks already 
made by the other panellists that comfort 
letters will remain exceptional, granted 
at the Commission’s sole discretion. 
He explained that the Commission 

dedicated a mailbox for the 
purpose of giving guidance 
or comfort; the scope of 
the consultat ions 

processed through this mailbox is broader 
than that of the Temporary Framework, 
in that it is not limited to production or 
distribution of scarce products. Guidance 
can be given even if a comfort letter is 
not issued. Among the information to be 
provided is an explanation of why the 
cooperation is necessary and proportio-
nate to achieve the benefi ts that the 
cooperation seeks to achieve in the 
current circumstances. Informal guidance 
has already been given in several cases 
and one comfort letter has been issued.

Furthermore, Mr Philippe elaborated on 
the upcoming recovery period. Indeed, 
during the lockdown, in the absence of 
supply and demand in numerous affected 
sectors, there is no market. Thus, only 
fi nancial support, as opposed to market 
actions, is needed, to avoid attrition. 
Supply and demand will then recover, 
and this may occur at different paces; it 
may create temporary imbalances. Market 
actions such as capacity regulation will 
then be needed to ensure effi cient recovery 
and long-term competition. A framework 
for this should be prepared now. Jérôme 
Philippe noted that this issue was not at 
stake in 2008 as the crisis did not affect 
demand and supply jointly.

Questions & Answers

Answering a question about public 
tenders for products necessary to the 
functioning of the public healthcare 
system, Luc Gyselen stressed that there 

may be room for scrutiny of price-setting 
if the tender leads to one single manufac-
turer supplying the market, resulting in 
a violation of Article 101. Jérôme Philippe 
added that the Covid-19 crisis reveals 
the need to initiate a discussion on the 
organisation of public tenders, which 
will be needed in order to permit reloca-
tion of production.

A participant referred to the peculiarities 
of the position of less mature competi-
tion authorities in developing countries 
such as Kenya, which have been subject 
to pressure from businesses to slacken 
enforcement. John Davies noted that 
everywhere some businesses will always 
use all possible excuses to attempt to 
justify rolling back to less stringent 
competition law enforcement regimes. 
Furthermore, competition authorities in 
developing countries as elsewhere went 
through the fi nancial crisis without 
generally diminishing the extent and 
degree to which they carried out their 
missions. The current challenge does 
not revolve around the relevance of 
suspending competition law enforcement 
but about the reasonableness of specifi c 
measures and exemptions. Frédéric 
Jenny added that competition authori-
ties should be extremely clear on what 
types of coordination are to be allowed 
and why; the need for precise language 
raises similar concerns in developing 
countries and developed countries. 
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